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§42.211 Resumption of
funds.

suspended

(a) Payment of suspended funds made
available under the JSIA or the Juve-
nile Justice Act shall resume only if—

(1) Such State government or unit of
general local government enters into a
compliance agreement signed by the
Director of OJARS in accordance with
§42.209;

(2) Such State government or unit of
general local government:

(i) Complies fully with the final order
or judgment of a Federal or State
court, if that order or judgement cov-
ers all matters raised by the Director
of OJARS in the notice pursuant to
§42.208, or

(ii) Is found to be in compliance with
section 815(c)(1) of the JSIA by such
court;

(3) After a hearing, the Director of
OJARS, pursuant to §42.213, finds that
noncompliance has not been dem-
onstrated; or

(4) An administrative law judge has
determined, under §42.212, that it is
likely that the State government or
unit of local government will prevail
on the merits.

(b) Full compliance with a court
order, for the purposes of paragraph (2)
of this section, includes the securing of
an agreement to comply over a period
of time, particularly in complex cases
or where compliance would require an
extended period of time for implemen-
tation.

§42.212 Preliminary hearing.

(a) Prior to the suspension of funds
under §42.210(a), but within the 90-day
period after notification under §42.208,
the State government or unit of local
government may request an expedited
preliminary hearing on the record in
accordance with 5 U.S.C. 554 in order to
determine whether it is likely that the
State government or unit of local gov-
ernment would, at a full hearing under
§42.213, prevail on the merits on the
issue of the alleged noncompliance.

(b) The preliminary hearing shall be
initiated within 30 days of request. The
ALJ shall make his finding within 15
days after the conclusion of the pre-
liminary hearing.

§42.215

§42.213 Full hearing.

(a) At any time after notification of
noncompliance under §42.208, but be-
fore the conclusion of the 120-day sus-
pension period referred to in §42.210, a
State government or unit of general
local government may request a hear-
ing on the record in accordance with 5
U.S.C. 554 in order to contest the find-
ings of determination of noncompli-
ance made under §42.208. The Office
shall initiate the hearing within 60
days of request.

(b) Within 30 days after the conclu-
sion of the hearing, or, in the absence
of a hearing, at the conclusion of the
120-day period referred to in §42.210, the
Director of OJARS shall make a find-
ing of compliance or noncompliance.

(1) If the Director makes a finding of
noncompliance, the Director shall:

(i) Notify the Attorney General in
order that the Attorney General may
institute a civil action under section
815(c)(3) of the JSIA;

(i) Cause to have terminated the
payment of funds under the JSIA and/
or the Juvenile Justice Act; and

(iii) If appropriate, seek repayment
of funds.

(2) If the Director makes a finding of
compliance, payment of the suspended
funds and reconsideration of applica-
tions shall resume.

§42.214 Judicial review.

Any State government or unit of gen-
eral local government aggrieved by a
final determination of the Office under
§42.213 may appeal such determination
as provided in section 805 of the JSIA.

§42.215 Other actions
under the JSIA.

(a) The Director of OJARS may, at
any time, request the Attorney Gen-
eral to file suit to enforce compliance
with section 815(c)(1). OJARS will mon-
itor the litigation through the court
docket and liaison with the Civil
Rights Division of the Department of
Justice. Where the litigation does not
result in timely resolution of the mat-
ter, and funds have not been suspended
pursuant to §42.215(b), OJARS will in-
stitute administrative proceedings un-
less enjoined from doing so by the
court.

authorized
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(b)(1) Whenever the Attorney General
files a civil action alleging a pattern or
practice of discriminatory conduct on
the basis of race, color, religion, na-
tional origin, or sex in any program or
activity of a State government or unit
of local government which State gov-
ernment or unit of local government
receives funds made available under
the JSIA or the Juvenile Justice Act
and the conduct allegedly violates or
would violate the provisions of this
subpart or section 815(c)(1) of the JSIA
and neither party within 45 days after
such filing has been granted such pre-
liminary relief with regard to the sus-
pension or payment of funds as may
otherwise be available by law, the Di-
rector of OJARS shall suspend further
payment of any funds under the JSIA
and the Juvenile Justice Act to that
specific program or activity alleged by
the Attorney General to be in violation
of the provisions of section 815(c)(1) of
the JSIA until such time as the court
orders resumption of payment.

(2) The Office expects that prelimi-
nary relief authorized by this sub-
section will not be granted unless the
party making application for such re-
lief meets the standards for a prelimi-
nary injunction.

(c)(1) Whenever a State government
or unit of local government or any offi-
cer or employee thereof acting in an of-
ficial capacity, has engaged or is en-
gaging in any act or practice prohib-
ited by section 815(c)(1) of the JSIA, a
civil action may be instituted after ex-
haustion of administrative remedies by
the person aggrieved in an appropriate
U.S. District Court or in a State court
or general jurisdiction.

(2) Administrative remedies shall be
deemed to be exhausted upon the expi-
ration of 60 days after the date the ad-
ministrative complaint was filed with
the Office or any other administrative
enforcement agency, unless within
such period there has been a deter-
mination by the Office or the agency
on the merits of the complaint, in
which case such remedies shall be
deemed exhausted at the time the de-
termination becomes final.

(3) The Attorney General, or a spe-
cifically designated assistant for or in
the name of the United States may in-
tervene upon timely application in any

28 CFR Ch. | (7-1-15 Edition)

civil action brought to enforce compli-
ance with section 815(c)(1) of the JSIA
if he certifies that the action is of gen-
eral public importance. In such action
the United States shall be entitled to
the same relief as if it had instituted
the action.

APPENDIX A TO SUBPART D OF PART 42—
COMMENTARY

Section 42.201(c). The compliance enforce-
ment mechanism of section 815(c)(2) applies
by its terms to State and local government.
The prohibitions in section 815(c)(1), how-
ever, apply to all recipients of OJARS assist-
ance. Accordingly, where a private entity
which has received LEAA, NIJ, or BJS as-
sistance through a State or local unit of gov-
ernment is determined by OJARS to be in
non-compliance, OJARS will invoke the sec-
tion 815(c)(2) mechanism against the appro-
priate unit of government for its failure to
enforce the assurances of compliance given
it by the private recipient, unless the unit
has initiated its own compliance action
against the private recipient. The fund ter-
mination procedures of section 803(a) will be
invoked against non-complying private re-
cipients which receive assistance directly
from LEAA, NI1J, or BJS, or through another
private entity.

Section 42.202(g). Section 815(c)(1) of the
JSIA limits suspension and termination of
assistance in the event of noncompliance to
the ‘“‘programs or activity’ in which the non-
compliance is found. The phrase ‘‘program or
activity’ was first used in section 815(c)(1) of
the Crime Control Act of 1976, the substan-
tially identical predecessor to section
815(c)(1).

House Report No. 94-1155 (94th Congress, 2d
Session), at p. 26, explained the provision as
follows:

‘‘Suspension may be limited to the specific
program or activity found to have discrimi-
nated, rather than all of the recipients’
LEAA funds.

“For example, if discriminatory employ-

ment practices in a city’s police department
were cited in the notification, LEAA may
only suspend that part of the city’s pay-
ments which fund the police department.
LEAA may not suspend the city’s LEAA
funds which are used in the city courts, pris-
ons, or juvenile justice agencies.”
This passage makes it clear that OJARS
need not demonstrate a nexus between the
particular project funded and the discrimina-
tory activity. See Lau v. Nichols, 414 U.S. 563,
566 (1974).

Sections 42.203(b) and 42.203(e-i). These pro-
visions are derived from 28 CFR 42.104(b) of
subpart C of the Department of Justice Non-
discrimination Regulations. Where appro-
priate ‘‘sex’ and ‘‘religion’” have been added
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